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Introduction

The National Youth Gang Center estimates that there were approximately
778,000 gang members and 27,000 gangs active in more than 3,550 jurisdictions served
by city and county law enforcement agencies in 2007.

Gangs remain a serious problem in the United States, and local prosecutors and
district attorneys play an important role in addressing gang-related violence. The vast
majority of violent gang-related crimes will be prosecuted at the local level by
prosecutors in agencies where budgets are tight and resources for training are often
minimal.

Gang-related crimes are, by their very nature, more difficult to prosecute than
other sorts of crimes—full of interconnected relationships and complex dynamics
between rival gangs. Today’s gang member victim may be tomorrow’s perpetrator.
Witnesses and juries may be intimidated by the inherent and implied threat of violence
from a gang-involved defendant. The awareness and sophistication of court employees
and judges in dealing with gangs vary from place to place. Further, successful
prosecution of a gang case may require expert testimony to help the jury understand
the complicated cultural issues that are foundational to gang-related crime. Trying
gang-related cases takes time, preparation, and knowledge.

For those reasons, this publication has been prepared to bring together
information on the basics of gang crime prosecution at the local level. This is a
workbook designed to help local prosecutors and investigators visualize and prepare
for every step of a gang-related crime prosecution, from the initial crime scene
investigation to preparing and presenting the case and, finally, sentencing issues
specific to gang cases. This document has been prepared by working prosecutors and
investigators from states with very different legal requirements. They have years of
experience in dealing with the complexities of violent gang-related crime. The intent of
this manual is to assist local prosecutors in holding gang-involved offenders
accountable for their actions and, ultimately, guarding the community from gangs.

When a gang member has committed a violent act that has caused loss and pain to the
entire community, the goal of effective prosecution should be a finding by a judge that
protects the community and demonstrates an understanding of the negative toll taken
on the victims by these acts:
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“Everything I know about gangs tells me that gangs are dedicated to violence and
crime. And, while there may be a certain brotherhood, it is done only to
perpetuate whatever joy they get from drug abuse, the crimes they commit, the
people they hurt, and the people they bully . . . I really cannot find any reason why I
should not protect this community and keep Mr. Cortes off the street. He is one of
the links of the chain that goes from the criminality and the violence of gangs, to
our schools and to our community. This link, I intend to break . . . Mr. Cortes,
this Court hereby sentences you to 25 years in the state prison [for attempted
murder]. The court is departing from the guidelines to do so. I believe I have
valid legal reasons to do so. I do not think you have a clue. I do not know how
else, at this point, to teach you that you have done wrong.”

—The Honorable Maxine Cohen Lando, Circuit Judge, Miami-Dade
County, Florida, State of Florida v. David Cortes, March 29, 1999.

Section 1: Investigating the Gang Case: Law Enforcement’s Impact on Successful
Prosecution

Law enforcement’s preparation for gang-related crimes is the crux of successful
prosecution. This section includes information on every aspect of law
enforcement/prosecution cooperation, including police documentation of gang
affiliation and activity, legal considerations in obtaining gang records, resources that
can assist in documenting gang affiliation on the part of defendants, gang databases,
search warrants, and the use of informants. It is designed for use by both prosecutors
and law enforcement agencies. A sample gang search warrant and affidavit are also
provided.

Section 2: Gang Group Crime Theories of Liability and Investigation Considerations:
Why the Liability Net Gets Thrown Over So Many

In most instances of gang-related crime, a complex dynamic of connections exists
between suspects and victims. The group dynamics of gang-related crimes and
conspiracy liability are discussed in this section, along with ways that investigators can
respond to crime scenes with multiple participants, gang expert testimony related to
group crimes, and dealing with aiders and abettors to gang-related crimes.
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Section 3: Filing the Gang Case

In many ways, gang cases are likely to be the most complex cases filed by a
prosecutor. This section describes preparation for filing the case, further investigation
that may be required, discussion as to whether cases should be filed in juvenile or adult
court, decisions about filing against accomplices/accessories using theories of liability,
and filing issues specific to murder trials.

Section 4: Presentation of the Case

Once the case actually gets to trial, a host of unforeseen issues can arise. This
section deals with anticipating the challenges when presenting gang cases, including
witness issues, presentation of gang evidence, litigating the admissibility of gang
evidence, dealing with gang expert testimony, and jury selection issues specifically
related to gangs.

Section 5: Sentencing Issues in Gang Cases

From the time the case is filed, sentencing issues should be paramount in the
mind of the prosecutor. This section addresses sentencing issues during filing, such as
misdemeanors versus felonies, alternatives to criminal filings, how filing in juvenile or
adult court may affect sentencing, sentencing options for gang offenders, conditions of
probation that are appropriate for criminal street gang members, and parole
considerations.

3 Introduction
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Section 1.

Investigating the Gang Case:
Law Enforcement’s Impact on
Successful Prosecution
By
John Anderson, Assistant District Attorney
Orange County District Attorney’s Office
Supervisor of the TARGET Gang Unit

Santa Ana, California

and

Mark Nye, Sergeant
Westminster Police Department
Westminster, California
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INTRODUCTION

Successful gang prosecutions are a result of the combined efforts of the district
attorney’s office and the local police gang unit investigators and/or robbery/homicide
investigators handling the investigation. The strength of a gang case rests almost solely
on the strength of the available gang evidence and the credibility of the gang expert.
Experienced gang investigators who testify as court-recognized experts base their
expertise on their knowledge of area gangs (and their enemy counterparts) and gang
methodology, information provided by numerous street contacts, and other gang
records that are properly documented and cataloged. Consistent and reliable
recordkeeping, therefore, is essential for the successful operation of the gang unit and
its future prosecutorial efforts.

GANG MEMBER IDENTIFICATION
AND DOCUMENTATION

Without proper documentation of gang contacts, expert opinions lack a basis of
fact that defense attorneys may attack, making it difficult for juries to render verdicts.
Therefore, gang unit investigators (experts) must have hands-on street knowledge of
jurisdictional gangs and must develop and maintain up-to-date gang records in the
form of field interview cards, police reports, probation and parole records, court
adjudications of prosecutorial efforts, and cataloged photographs of gang members,
tattoos, and graffiti.

Gang investigators conduct regular street patrols; provide probation, parole, and
search warrant services at gang members’ residences; and make arrests for various
violations of law. All of these contacts need to be documented and cataloged in an in-
house database, and, when available, state or countywide databases, for other
departments to utilize.

Patrol officers (first responders) spend a great deal of time on the street; more
than many gang, narcotic, or other detective units. These patrol officers need to be
tapped for their knowledge and trained in the proper collection and dissemination of
gang information. Many patrol officers have regular contacts with gang members in
their local areas. Patrol officers, if trained in proper collection of gang documents (field
interview cards or crime and incident reports), can be an invaluable source to the gang
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unit. The more “eyes and ears” the gang unit has on the street, the more information it
will be able to collect, maintain, and store in its gang/intelligence files.

Gang investigators first and foremost must be familiar with the gang dynamics
in their cities and surrounding jurisdictions. They need to know the nuances of each
gang; i.e., its racial makeup, territory or lack thereof, affiliate gangs, enemy gangs, use
of tattoos, graffiti, clothing, and its criminal propensities or methods of operation.
Gang investigators need to know the history of the various gangs indigenous to or
otherwise active in their jurisdictions. They need to familiarize themselves with the
dynamics of the gangs, including but not limited to their membership size, territory,
local hangouts, rivalries, and types of crimes committed, as well as the identification
and personal and criminal backgrounds of individual members.

Before gang investigators collect, document, and catalog gang information, it is
important that they and their agency have policies and procedures in place regarding
documentation, collection, storage, and use of such records. Local, state, and federal
restrictions or guidelines on maintaining gang and intelligence files must be upheld for
the successful operation of the unit and its prosecutorial efforts. Gang unit supervisors
and their investigators must be well-versed in these policies and procedures to ensure
consistency in records and avoid claims of arbitrary enforcement. Gang units should
include the entire department in the efficient and ethical collection of gang (documents)
records. Therefore, gang investigators should take the time to conduct regular
briefings/trainings for patrol officers, detectives, and others in the department
responsible for the collection of gang documents. New officer orientation with gang
unit detectives is also a good measure to ensure the proper collection of gang
information.

Efficient and up-to-date documentation of gangs and gang members is critical for
gang cases and is the key to the successful prosecution of gang-related cases.
Documentation lends credence to the allegation of gang membership, status, and street
presence and provides motives behind gang-related attacks or other gang behavior.
Many patrol officers and even gang investigators sometimes have a strong knowledge
of individual gang members with whom they have frequent contact, but because of the
frequency of these contacts, these persons are often not field-interviewed or the contacts
are not otherwise documented. Because of this lack of documentation, in court a case
may lack critical documentary evidence of gang membership. All contacts with gangs
or gang members should, therefore, be documented or memorialized in some fashion.

6 Section 1. Investigating the Gang Case
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Hispanic Gang Graffiti on a Resident’s Van

LEGAL CONSIDERATION IN
OBTAINING GANG RECORDS

Good records detailing how gang information was obtained are important. The
usefulness of gang records depends on the constitutionally permissible procurement of
the information in the records. Information from suspected gang members or pictures
taken of them in the field or at the police station may be obtained by consent or may be
derived from another legally permissible avenue, such as a probation search, a lawful
arrest, or a lawful investigatory detention. It is important to thoroughly document a
gang member’s consent in cases of consensual encounters. The documentation of
consent is useful to survive a future challenge of lack of consent when the records are
used in court. Absent consent, there must be a lawful justification for detaining a gang
member to obtain gang-related information from the individual.

It is not against the law to be a gang member, nor can a law outlawing gang
membership (by itself) withstand a constitutional challenge. Laws outlawing certain
gang behavior usually focus on the active participation of an individual in the criminal
objectives of a criminal street gang. Police may not stop gang members against their
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will to interrogate and/or photograph them merely for belonging to a gang. The
United States Supreme Court has stated that the guarantees of the Fourth Amendment
do not allow stopping and demanding identification or information, or taking
photographs from individuals without any specific basis for believing they are involved
in criminal activity, Terry v. Ohio, 392 U.S. 1 (1968) and Brown v. Texas, 443 U.S. 47
(1979).

To justify an investigative stop or detention, the circumstances known or
apparent to the officer must include specific and articulable facts causing the officer to
suspect that (1) some activity relating to a crime has taken place or is occurring or about
to occur and (2) the person the officer intends to stop or detain is involved in that
activity, Terry v. Ohio, 392 U.S. 1, 21, supra. Further, evidence obtained during an illegal
detention or arrest and evidence that is derived from initially illegally obtained
evidence may be suppressed, Wong Sun v. United States, 371 U.S. 471 (1963). Derivative
evidence, such as a photo identification of a suspect obtained from the use of evidence
that was illegally obtained by the police explicitly for use in further criminal
investigations (e.g., photos for gang books or field interview cards for gang databases),
may be suppressed in court.

A Gathering of White-Supremacist Skinhead Gang Members
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GANG BOOKS, SCHOOL YEARBOOKS,
AND OTHER RESOURCES

Gang files or books should be gang-specific and include evidence showing the
existence, territory, and dynamics of the gangs in the jurisdiction. They should,
therefore, include photos of gang graffiti and its location; examples of various names
and symbols used to identify the gang; photos of various tattoos worn by individual
members affiliated with the gang; and group photos and/or photos of gang members
throwing hand signs, holding firearms or other weapons, or dressed in obvious gang
attire or having other indications of gang affiliation, including specific styles and colors
of clothes and numbered or lettered jerseys associated with a particular gang (e.g., “AB”
or “12” for Asian Boyz or “22” [22nd letter of the alphabet] for V-Boys—both Asian
street gangs in Orange County, California).

This documentation should also include examples of personal items, such as
letters to and from various members in correctional facilities; other letters with gang
reference; schoolwork; and phone books with reference to individual members” names,
monikers, and phone numbers. It is also important to document and catalog any and
all examples of disrespect to rival gangs, newspaper articles of gang homicides or other
felonious assaults, photos of crossed-out graffiti in public places, and personal items
with negative references to rivals with names crossed out. All of these aforementioned
items should be properly cataloged by gang name, with the date and time they were
discovered, the locations where collected, and the names of the individuals, officers,
deputies, or agents who collected the cataloged items.

Asian Boyz (Asian Gang) Hand Sign The V-Boys (Asian Gang) Tattoo
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Gang books serve as a way to collect and maintain gang records and/or
photographs of individual members. They should include photographs of all known
gang members from a particular gang identified by self-admission or through other
reliable sources. The books are used for possible suspect identification when the
circumstances of an offense indicate it was committed by a member or members of a
particular gang. Gang books tend to change or evolve over time as new members join
the gang, gang members are killed off by rivals, or other members leave the jurisdiction
or are sentenced to prison for long-term commitments. The gang books need to reflect
these changes if they are to be used effectively in identifying, apprehending, and
prosecuting gang members. Without continual updating, gang books become less
effective for investigative, enforcement, and prosecutorial efforts. It is also critical to
keep a record of what a gang book looked like at the time it was shown to a witness or
victim (whether there was an identification or not) for use in court. Investigators
should photocopy any and all photos shown to witnesses or victims and include them
in the case file along with any admonitions given.

Another method used for identification is the arrangement of gang photos (in a
gang book) in a multiple “six-pack” organizational scheme. If identification is made
from a six-pack, not all photos from the gang book need to be copied and entered into
the case file, only those shown in the lineup or series of lineups. This also protects the
integrity and confidentiality of the gang book in its entirety.

School yearbooks from elementary schools, middle schools, and high schools in
the jurisdiction are also a great tool to utilize in the identification of gang offenders.
Given the youthful nature of most gang offenders, the yearbooks are an invaluable aid
in the identification process when the perpetrator is known to the victim or witness
from school and, particularly, if no other photos exist. Gang investigators should,
therefore, regularly obtain up-to-date yearbooks to have at their disposal and should
also maintain a close working relationship with school officials or resource officers
regarding specific gang activity and/or membership on campus.

Photos showing gang members either alone or posing with other known or
suspected gang members that are seized during the service of search warrants or
probation and parole searches or that are otherwise lawfully obtained during criminal
investigations should also be maintained and cataloged by gang and date.

10 Section 1. Investigating the Gang Case
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V-Boys (Asian Gang) Dressed Up for Party Flashing Hand Signs

FIELD INTERVIEW CARDS

Gang records and/or databases should also be gang-member-specific. They
should evidence an individual’s specific affiliation and allegiance to his gang. These
records should include original field interview (FI) cards that were completed by patrol
officers, detectives, and gang investigators.

Information from the FI cards should then be entered into a local database to
include the member’s name, physical description, address, phone numbers (home,
work, and cellular), scars, marks or tattoos, vehicles, and associate members with whom
the individual has been in contact. Frequently, a fingerprint of a gang member is placed
on the back of an FI card to ensure that there is no question later regarding the identity
of the individual contacted. The documentation should also include the reason for the
contact, such as reasonable suspicion, probable cause, or consensual encounter. A brief
recitation of the facts surrounding the contact can be used later to refresh officer
recollections and for suppression motions and impeaching inconsistent defendant
testimony. Also included on the FI card should be the gang member’s status in the
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gang and how it is known—not just that the member belongs to a gang but how that
fact was established (self-admission, tattoos, clothing, or involvement with other self-
admitted members in gang-related activity). Whatever the basis, it needs to be
documented. Any self-admission should be in quotes: “I claim West Trece,” or “I was
jumped into the Orphans,” or “I kick it with Asian Boyz.”

Female Racist Skinheads

All gang-related FI cards should be sent to the gang unit or other unit
responsible for keeping records on gang members or gang crime. Some departments
send all FI cards to the records bureau and may eventually forward them to the gang
unit. To be most effective, FI cards need to be promptly sent to the gang unit
investigators. Therefore, an NCR (ticket format) FI card is an effective method of
disseminating the FI cards in a timely manner. A three-part form can be utilized,
wherein one copy is disseminated to and maintained by the gang unit, one copy is
given to the records bureau for departmentwide recordkeeping, and the last copy is
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provided to the regular detective bureau and reviewed by all members of the division.
All members of the department (patrol, detectives, gang unit, etc.) should be involved
in the process of completing FI cards and ensuring that they are disseminated
accordingly to ensure effective law enforcement and investigative efforts.

There should also be a policy or procedure in place that outlines the
circumstances in which FI cards may or should be completed. Law enforcement-
generated gang member photographs frequently accompany FI cards or other official
documents of the police department (gang notifications—California STEP Act notices
explained below). Information on the back of an FI card or other document should,
therefore, include a photo consent signature line. The photo should also include the
date and time it was taken and under what circumstances (e.g., during a detention,
following an arrest, by consent). Photos taken without legal justification are subject to
exclusion from evidence in court, and identifications from illegally obtained photos are
subject to suppression. In court, identifications must then be proven by the prosecution
to be the independent product of the witness’s recollection and not tainted by a
suppressed photo used in the out-of-court identification process.

CRIME AND INCIDENT REPORTS

Any report documenting a gang member’s criminal activity or in which he or she
is identified as the victim of a gang-related crime should be maintained and cataloged
by individual member, gang, and date.

In addition to police and incident reports, police and probation and parole
officers serve notices on gang members of the penalties for active participation in a
criminal street gang under the California Street Terrorism Enforcement and Prevention
(STEP) Act. The notice informs a gang member that the police, probation or parole
officers, or the courts have determined that the recipient is an active participant in the
street gang and that continued participation may result in criminal prosecution,
including enhanced penalties (sentences) for gang-related criminal violations. A copy
of this notice, or “proof of service,” is kept as proof that the gang member received the
notice. A juvenile offender’s parents are also given a copy of the form and are notified
of their child’s gang membership or participation. The proof of service usually includes
the same information as the FI card, with an emphasis on gang activity, and is often
accompanied by a photo of the gang member who was served with the notice. The FI
card can include the STEP information on the reverse side. The STEP notice includes
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the gang member’s name, the name of his gang, and the fact that his gang is a criminal
street gang pursuant to Section 186.22 et al. of the California Penal Code. This notice
also outlines the related 33 criminal offenses that define criminal gang activity. There is
a signature line for the gang member to sign and date indicating that he/she has read
and understands the nature of the information in the act. These documents should be
maintained and cataloged in the same manner as the other gang records previously
mentioned.

“White Power” Tattoos

GANG DATABASES: STORING AND
RETRIEVING GANG RECORDS

The backbone of any successful gang unit is the strength of its intelligence files or
gang records. Gang unit investigators should not only contribute their gang
intelligence information to regional gang databases, to be shared with other law
enforcement agencies, but should also develop and maintain their own in-house
records, in case regional databases “crash” or are otherwise unavailable because of
updates or repair. Regional databases typically offer thousands of records of gangs and
gang members from many jurisdictional areas where authorized users can read and
update files, download and retrieve photos, and utilize the system to further their
investigations. Many of these databases contain gang members’ names, addresses,
vehicles, and probation and parole status and have a wide range of search capabilities.
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An in-house database should be designed as a system for collecting, analyzing,
and storing information that qualifies as criminal intelligence and should allow only
limited dissemination and use of the intelligence to enhance public safety. Gang unit
investigators need to preserve the integrity of the system by keeping it secure from
others who have not been authorized or lack responsibility for maintenance of such
tiles. The constitutional protection of privacy of individuals (whose information is
listed in the system) must be followed and a purging system must be adhered to for the
credibility and integrity of the files. There should also be a policy and procedure
governing access to the system and for determining what information may be entered
and maintained. This procedure must follow applicable federal and state laws.

The in-house database should allow the authorized user to enter and retrieve
information on the gang’s history, individual members, monikers, addresses, phone
numbers, vehicle information, tattoos, marks or scars, and specific incident or crime
reports. The in-house database is an invaluable tool that can provide instant access to
up-to-date information on gang membership, expedite the investigation process, and
lead to successful prosecution of gang cases.
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White-Supremacist Tattoos
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GANG DATABASE LEGAL CONSIDERATIONS

As noted above, the United States Constitution prohibits criminalizing mere
membership in an organization (even ones with an apparent criminal nature), Scales v.
United States, 367 U.S. 203, 223 (1961). However, associating with members of an
organization and performing acts that carry out criminal objects of the organization
may be criminalized. Most state constitutions have similar associational protections. It
is important to note that while states may not allow for less constitutional protection
than is guaranteed by the federal constitution, the states may afford individuals more
protection. The usual attack on intelligence files is that the databases are targeting
groups not engaged in criminal behavior or associating an individual with a group
whose members engage in criminal acts.

Citizens have a right to be free from governmental intrusion, Griswold v.
Connecticut, 381 U.S. 479 (1965); Berger v. New York, 388 U.S. 41 (1967); and Katz v. United
States, 389 U.S. 347 (1967). On the other hand, law enforcement has a legitimate interest
in monitoring individuals and groups that engage in criminal group behavior. The
process of collecting evidence on these individuals and groups, however, creates a
tension between the need of society to be protected by law enforcement and the privacy
expectations of individuals.

As a result of these competing interests, in 1968, the United States Congress
passed the Omnibus Crime Control and Safe Streets Act, which attempted to recognize
the need for intelligence databases and the right to privacy. The act resulted in the
passage of the Code of Federal Regulations, Title 28, Part 23 (28 CFR Part 23), which
outlines the requirements for entering information about an individual or a group into
an intelligence system and purging the data from such a system. While the regulation
was designed for multiple jurisdictional intelligence databases, it is an excellent guide
for individual police departments as well because the regulation balances law
enforcement’s intelligence needs and individual privacy requirements.

Criminal intelligence information is defined in 28 CFR Part 23, Section 23.3(b)(3),
as data which has been evaluated to determine that it:

(i) Is relevant to the identification of and the criminal activity engaged
in by an individual who or an organization which is reasonably

suspected of involvement in criminal activity.

(ii) Meets criminal intelligence system submission criteria.
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The submission criteria (the basis for entry into an intelligence database) are
delineated in 28 CFR Part 23, Section 23.20(a), (b), (c), and (d), and include the following:

(1) A reasonable suspicion (an abstract term that depends on the facts of
particular situations) that an individual or organization is involved
in criminal activity.

(2) Prospective information to be entered is relevant to the criminal
activity.

(3) Information does not include information about political, religious,
or social views, associations, or activities except where such
information relates directly to the criminal activity that is the basis
for focusing on the individual or group.

(4) Information was not obtained in violation of any federal, state, or
local law or ordinance.

(5) Information establishes sufficient facts to give a trained law
enforcement or criminal investigative agency officer, investigator, or
employee a basis to believe that an individual or organization is
involved in a definable criminal activity or enterprise.

Under the guidelines in 28 CFR Part 23, Section (b)(6), information in an
intelligence database must be evaluated for its relevance and importance at least every
five years. Information not in compliance with the submission requirements should be
purged, even if it is discovered to be noncompliant before five years. No information
from the database should be disseminated without a legitimate law enforcement reason,
such as a criminal case being filed against a suspect with information in the database.

Juvenile Hispanic Gang Members
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GANG SEARCH WARRANTS

Investigations in serious gang offenses frequently include obtaining a search
warrant seeking, among other things, evidence of the suspect’s gang membership.
Gang evidence is invaluable in helping to explain the motivation for the commission of
some gang crimes and is helpful in identifying the suspects by establishing, for
example, membership in a gang rival to the victim’s gang. There is no such thing as too
much gang evidence, even in cases of clearly gang-motivated crime.

Gang dynamics frequently allow for search warrants permitting the searching of
multiple locations. The most basic element of a gang is that it is a group that perceives
itself as a group and acts as a group during the perpetration of delinquent or criminal
offenses, hiding the instrumentalities or fruits of such offenses. Given the group
dynamics and group criminal liability involved in many gang-related offenses, criminal
investigations focus on many suspects in gang cases. The mere existence of multiple
suspects normally allows for a search warrant for multiple locations. Gang practices of
hiding evidence or instrumentalities of crimes for fellow gang members also afford
more possible locations to be searched in gang cases.

An affidavit in a gang search warrant requires all of the care and content of a
non-gang search warrant and much more. The affidavit in a gang search warrant
includes the following necessary components:

(1) The affiant's identity and training, education, experience, and
expertise relating to the existence and activities of street gangs.

(2) The affiant’'s personal observations and information from other
persons and sources relevant to establishing probable cause.

(3) A statement of the facts justifying the affiant’s belief that the
information included in the affidavit from other sources is accurate
and reliable.

(4) A conclusion with the opinion that based on the affiant’s training and
experience and the facts in the affidavit, the items sought will be
found at the requested locations to be searched.
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(5) Specific opinions to establish that:

(a) The warrant affidavit's probable cause to believe the
suspect gang exists,

(b) The suspects are members of that gang, and
(c) The crime was done for a gang-related purpose.

(6) TFacts regarding the suspect’'s membership in the gang as
documented in FI cards, police reports, or any other documents or
photographs need to be spelled out in detail in the affidavit.

(7) An expert opinion explaining gang dynamics—such as passing
evidence, instrumentalities, or fruits of a crime among fellow gang
members—that allows for the search of multiple locations or is useful
in overcoming staleness, if much time has passed since the
commission of the crime.

In a typical gang-related search warrant, a gang investigator should seek items of
evidence to prove that the underlying crime occurred, as well as instrumentalities or
fruits of the committed crime. Additional items would include evidence of street gang
membership, such as documents, photos, drawings, writings, objects, graffiti depicting
the named suspects in the case or gang or gang member names, initials, logos,
monikers, or any newspaper clippings referencing the crime under investigation.
(Examples of language for the affidavit in a gang search warrant and the language for
the warrant itself are found in the “Gang Search Warrant and Affidavit Language”
section of this document.) Of course, the investigator also must request permission to
search for any articles of personal property tending to establish dominion and control
over the premises and/or automobile(s) to be searched.
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Hispanic Gang Tattoos

For a number of reasons, it is important to analyze and catalog the items seized
in a “gang warrant” following the service of the warrant. First, it allows the magistrate
who approved the warrant to determine that only items authorized in the warrant were
seized. Second, although it is a tedious task, all of the seized letters need to be read,
seized film developed, and seized tapes listened to, because their value depends on
their content. Finally, a detailed inventory itemizing the evidence should be prepared
for use in the instant case and for future use. Such an inventory allows for easy
retrieval and should also be included in the gang intelligence files.

USE OF INFORMANTS AND THE NEED
FOR AN INFORMANT POLICY

“It takes one to know one” is the age-old premise of using Cls (cooperating
individuals or confidential informants) in criminal investigations.  Cooperating
individuals is the preferred reference to individuals who cooperate with the police,
because the definition is more expansive and recognizes that great care must be taken
when one is using the information from a cooperating individual. A cooperating
individual is any person who knowingly provides information to law enforcement
related to another’s criminal activity, whose motivation for doing so is other than that of
an uninvolved witness who is a victim or private citizen primarily acting through a
sense of civic responsibility, and who, as a general rule but not necessarily, expects
some sort of personal benefit or advantage or the same for another individual. A
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benefit is usually financial or reduced punishment or some other favorable treatment
given in exchange for the information.

Typical CIs in gang cases include mercenaries (paid informants), gang members
cooperating to obtain leniency in another case, codefendants, or friends not involved in
the present crime. Cooperation covers a range of possibilities, including (among other
things) making tape-recorded telephone calls, supplying information regarding the
suspects of a crime or their present whereabouts, wearing a recording device while
attending a meeting of gang members, recapturing stolen property for the police,
and/or testifying.

While the benefits of Cl-supplied information can be enormous, Cls should be
used with great caution. Juries do not like “snitches.” Police and prosecutors should
carefully log all benefits conferred on a CI during an investigation and disclose the
benefits before trial to the defense. Such benefits are viewed legally as motivation for a
CI to favor law enforcement while testifying. Great care must also be given to
disclosing to the defense any exculpatory Brady material that might be discovered as a
result of the CI’s cooperation, Brady v. Maryland, 373 U.S. 83 (1963).

CIs should only be used after a written agreement is signed that fully discloses
the agreement between the CI and the police (in conjunction with the prosecution).
Police should also maintain a log of all supervision of and direction given to a CI and
document the performance of the CI, both good and bad. It is critical to present the CI
in the most accurate light possible to avoid the appearance that the police and
prosecution are hiding things.

Juveniles should not be used as Cls absent extraordinary (usually life-or-death)
circumstances. Use of juveniles is normally highly restricted by law. In California, for
example, no juvenile can be used as a CI without authorization from the juvenile court
following a hearing on the matter. As a practical matter, juveniles are never used
because of the showing necessary for the juvenile court’s authorization. Restrictions
also frequently exist regarding the use of probationers and parolees. Acting as a CI and
being around criminal behavior and characters are viewed as inconsistent with the
reformative nature of probation or parole.
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CONFIDENTIALITY ISSUES

Juvenile Court Records

It is becoming increasingly easier to obtain juvenile court records. Throughout
the 1990s, efforts were made to distinguish less serious juvenile offenders from serious
and violent recidivist juvenile offenders. More juveniles are now remanded to adult
court for trial, which means the court proceedings and records are open to the public.
In addition, many states now allow for open juvenile hearings on alleged offenders who
are over a certain age or are accused of committing a serious or violent felony offense.
Since 2000 in California, juvenile records evidencing adjudication for a serious or
violent felony offense may never be sealed and are open to public inspection.

Typically, juvenile records are available to the prosecution in new cases against a
specific juvenile offender. Juvenile records, however, are also useful in cases besides
the specific offender’s case in jurisdictions that require the prosecution to establish that
a gang has committed a certain number of predicate offenses. Given the young age of
many gang member offenders, juvenile records are frequently helpful in showing the
required predicate offenses committed by juvenile members of the gang. At times,
there are no adult convictions available, necessitating the use of juvenile adjudication
records. Occasionally, a court order is necessary to inspect or copy records of a juvenile
gang member for a case other than his own.

GANG SEARCH WARRANT AND
AFFIDAVIT LANGUAGE

Gang Paraphernalia Language

Search Warrant Description

Any evidence of street gang membership or affiliation with any street gang, said
paraphernalia to include, but not limited to, any reference to XXXXX; said items
to include any (color used by specific gang) bandanas, drawings or miscellaneous
writings, or objects, or graffiti depicting gang members’ names, initials, logos,
monikers, slogans, or containing mention of street gang membership affiliation,
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activity, or identity; any paintings, drawings, photographs or photograph albums
depicting persons, wvehicles, weapons, or locations which may appear upon
observation to be relevant on the question of gang membership or association, or
which may depict items sought and/or believed to be evidence in the case being
investigated with this warrant, or which may depict evidence of any criminal
activity; any newspaper clippings tending to relate details or reference to any
crime or crimes of violence; and any address books, lists of, or single references to,
addresses or telephone numbers of persons who may later be determined to belong
to or be affiliated with any street gangs.

Affidavit Language to Justify Seizure of Gang Paraphernalia

I request permission to seize any evidence of street gang membership or affiliation
with any street gang, said paraphernalia to include, but not limited to, any
reference to XXXXX; said items to include any drawings or miscellaneous
writings, or objects, or graffiti depicting gang members’ names, initials, logos,
monikers, slogans, or containing mention of street gang membership affiliation,
activity, or identity, as it is my experience that most street gang members are
known by street names or monikers to their fellow gang members, and that they
frequently write their names or monikers of their associates on walls, furniture,
miscellaneous items, or papers, both within and on their residences, and within
and on their vehicles; any paintings, drawings, photographs or photograph
albums depicting persons, vehicles, weapons, or locations which may appear upon
observation to be relevant on the question of gang membership or association, or
which may depict items sought and/or believed to be evidence in the case being
investigated with this warrant, or which may depict evidence of any criminal
activity, as it is my experience that most gang members keep photographs and
photograph albums, in which are depicted (1) fellow gang members who are
posing and giving hand gang signs that indicate gang identity or affiliation, (2)
gang members or associates posing with weapons, particularly firearms that are
often used for criminal activities, (3) gang members or associates posing beside
vehicles that are occasionally used during the commission of crimes, and (4) gang
members or associates posing at locations that are known to be specific gang
hangouts; any newspaper clippings tending to relate details or reference to any
crime or crimes of violence, as it is my experience that gang members occasionally
maintain scrapbooks or newspaper articles that describe crimes committed by or
against their gang; and any address books, lists of, or single reference to, address
or telephone numbers of persons who may later be determined to belong to or be
affiliated with any street gangs, since it is my experience that gang members
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frequently maintain the current phone numbers or addresses of fellow gang
members whom they associate with.

It is my opinion that evidence of gang membership or affiliation with any street
gang is important, as it may suggest motive for the commission of the crimes, in
the instant case, and it may provide evidence which tends to identify other
persons who may have knowledge of or be involved in the commission of the
crimes in the instant case, or it may tend to corroborate information given by
other witnesses.

I believe that these are not the types of items normally disposed of after the
commission of a crime and that they will, therefore, likely still be found in the
locations or on the persons to be searched.

Dominion and Control Language

Search Warrant Description

Any articles or personal property tending to establish the identity of persons who
have dominion and control over the premises, automobiles, or items to be seized,
consisting of rent receipts, utility company receipts, miscellaneous addressed
mail, personal letters, personal identification, keys, photographs, vehicle titles,
and vehicle registration slips.

Atfidavit Language to Justify
Seizure of Dominion and Control Evidence

I request permission to seize any articles of personal property tending to establish
the identity of persons who have dominion and control over the premises,
automobiles, or items to be seized, consisting of rent receipts, utility company
receipts, miscellaneous addressed mail, personal letters, personal identification,
keys, photographs, vehicle titles, and vehicle registration slips.

I believe that all of these items will tend to connect the premises, persons,
locations, and vehicles to be searched with the items to be seized and the case
being investigated. It is my experience that these types of items are usually
present at the types of locations sought to be searched in this warrant, and I
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believe that these items are not the type normally disposed of and can, therefore, be
found at the locations to be searched.

Affidavit Language to Establish Relevance of Gang Evidence

(overcoming staleness with the dynamic of guns and evidence being passed among
fellow gang members)

Based upon all of the above, the attached exhibits, and my expertise on gangs, I
have the following opinions regarding this case:

(1) That there is a longstanding and ongoing war between
members of the XXXXX and the XXXXX and that this war
has involved many acts of violence on both sides.

(2)  That I personally know that the XXXXX are a close-knit group
and that it is not uncommon for many of the members to be
involved in related acts of violence.

(3)  That when an ongoing war situation involving many separate
members of the same gang exists, it is not uncommon for the
violent members at the central core of the gang to associate
with each other, and to plan together aggressive acts and/or
acts of violent retaliation to be perpetrated by a few members of
this violent central cadre.

(4) That the pattern of violent acts between the XXXXX and the
XXXXX and the large number of separate people involved in
these acts makes it more likely than not that there is a general
common plan existing among the XXXXX to commit acts of

violence with the XXXXX.

(6) That in a longstanding, gang-shooting war, members of the
victim gang in one shooting frequently know or suspect that
they know who the perpetrators are because of the “word on the
street,” which is information passed from person to person,
often based on sources within the perpetrators’ gang, on
eyewitnesses reluctant to cooperate with the police, or on gang
graffiti that is composed of writings on buildings or walls and
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is a means used by some gang members to take credit for a
violent incident.

(6) That because of the above, a person involved as a shooter in a
gang-related war incident will generally assume his identity is
known on the streets and that, while he must temporarily
dispose of the weapon used in the underlying offense, he must
at the same time have accessible to himself a weapon which can
be used for self-defense upon short notice.

(7)  That gang members who are involved in an ongoing war of
shooting incidents frequently do not permanently dispose of
their weapons, preferring to retain access to them for protection
from retaliation or for further use in acts of aggression while
the war is continuing.

(8) That gang members who use a firearm in gang war situations
frequently borrow the weapon used from a fellow gang
member, and after the commission of a violent act with the
weapon, they return it to the gang member they borrowed it
from, to prevent it from being seized by law enforcement
officers pursuant to a search conducted shortly after the
commission of the crime.

(9)  That gang members who do use their own firearms in gang war
situations frequently pass the weapons used to fellow gang
members for safe keeping, in order to prevent the weapons from
being seized by law enforcement officers pursuant to a search of
their residences, vehicles, or persons.

(10) That when a gang member in the above situation believes that
he is no longer liable to be searched as a suspect in the shooting
incident, he will frequently retrieve the weapon used and store
it where it would be readily accessible for defense or offense,
such as in his residence, on his person, or in a vehicle to which
he has access.

26 Section 1. Investigating the Gang Case



Gang Prosecution Manual

Section 2.

Gang Group Crime Theories of Liability

and Investigation Considerations:
Why the Liability Net Gets Thrown
Over So Many

By
John Anderson, Assistant District Attorney
Orange County District Attorney’s Office
Supervisor of the TARGET Gang Unit
Santa Ana, California

INTRODUCTION

Gangs represent perhaps the greatest violent crime threat facing society.
Successful gang crime investigations and prosecutions usually require an intimate
familiarity with typical gang dynamics and the legal theories associated with group
criminal behavior. Before a gang can be anything else, it must first be a group and
almost always a group that involves itself, as a group, in serious and violent criminal
conduct.

Unfortunately, one of the few consistent findings in gang research is that gang
members commit a disproportionately high number of delinquent and criminal acts
compared with other non-gang-involved youth. Frequently, gang members commit
crime as a group, and such group criminal behavior poses unique dangers to society far
more serious than the risk typically related to individual criminal behavior.
Understanding the legal theories of group criminal liability assists in the investigation
of most gang-related crimes—especially in crime scene considerations, victim and
witness interviews, and the interrogation of suspects.
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Consider the following hypothetical yet typical gang activity scenario:

Three documented members of the Crazy Punkz (CP) street gang notice that
someone from the Not So Smart Boyz (NSSB) has come into CP territory and “plaqued
up” (spray-painted) a wall in the CP territory with NSSB graffiti. The plaqued-up wall
is the main wall used by CP to spray-paint CP graffiti and is in the heart of CP territory.
The NSSB culprit also crossed out the CP graffiti. Naturally, the three CP members feel
disrespected and agree to collectively retaliate against NSSB by likewise spray-painting
walls in the NSSB turf.

The CP members decide that because they are going into NSSB territory, they
should bring along a firearm in case they are confronted while spray-painting and that
two of the three will paint while the third watches for rivals and the police. The three
agree that the gun will ONLY be used, if at all, to scare a rival, assuming the group is
confronted while in NSSB territory.

The three enter the NSSB neighborhood and leave their CP graffiti everywhere
they can. Sure enough, several NSSB gangsters see the CP members and confront them.
The CP member keeping lookout (and possessing the handgun) immediately takes out
the handgun and fires several shots at the NSSB members while screaming, “Die, you
cheese-eating rats!” Two NSSB gangsters are killed and two others severely wounded.

Who is liable for what crimes? Hint: consider group crime dynamics, conspiracy
and aiding and abetting laws, and extended or derivative liability principles.
Sequentially, the CP members conspired to commit a misdemeanor (vandalism), which
makes the target crime a felony in many states; they jointly possessed the handgun (one
actually, the others constructively); they are each liable for the acts of vandalism (two as
direct perpetrators, the other as an aider and abettor); and the shooter CP gang member
directly perpetrated the murder of the two dead NSSB members and the attempted
murder of the other two who survived. The remaining two CP members are also liable
for the murders and the attempted murders as the natural and probable consequences
of conspiring to vandalize the NSSB territory while possessing a firearm. To fully
appreciate the application of these concepts, it is necessary to review group crime
dynamics, the basic principles of aiding and abetting and conspiracy laws, and
extended derivative liability.
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GROUP CRIME DANGERS

The old adage “two heads are better than one” exemplifies the dynamics and
dangers associated with group participation in criminal acts. Often, group actions
synergistically affect the outcome of an intended goal. While group work and synergy
are normally considered positive attributes, these principles work dangerous
consequences when applied to criminal enterprises. Criminal law has historically
responded with severe sanctions against participants in group crime. Specialized legal
theories and crimes and criminal punishments have been developed in response to the
dangers of group criminality.

“Unquestionably, the purpose of the law in making it an offense to [agree
to commit a crime as a group] is to reach everyone who has participated in
forming the evil plan irrespective of who or how many carry out the
design, and well may this be a protection to society, for a group of evil
minds planning and giving support to the commission of crime is more
likely to be a menace to society than where one individual alone sets out
to violate the law.”
People v. Luparello, 187 Cal. App. 3d 410, 437 (1986)

The above is true because group behavior in crime represents a unique danger to
society. The potential for harm to society increases when multiple participants are
involved in the planning and execution of criminal schemes. As one court has said,

“The punishment of conspiracy as a felony . . . is explained on the theory
that concerted criminal activities are a much more serious danger than
individual criminal acts, and therefore justify drastic sanctions against the
criminal agreement itself.”

Williams v. Superior Court, 30 Cal. App. 3d 8, 11 (1973)

The United States Supreme Court has stated the following concerning the
dangerous dynamics associated with group criminal behavior:

“Collective criminal agreement—partnership in crime—presents a greater
potential threat to the public than individual delicts. Concerted action
both increases the likelihood that the criminal objective will be
successfully attained and decreases the probability that the individuals
involved will depart from their path of criminality. Group association for
criminal purposes often, if not normally, makes possible the attainment of
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ends more complex than those which one criminal could accomplish. Nor
is the danger of a [criminal] group limited to the particular end toward
which it embarked. Combination in crime makes more likely the
commission of crimes unrelated to the original purpose for which the
group was formed. In sum, the danger which [group criminal behavior]
generates is not confined to the substantive offense that is the immediate
aim of the enterprise.”
Callanan v. United States, 364 U.S. 587, 595 (1961)

Group crime represents not only the danger of a crime being committed but also
a uniquely elevated danger potential. As stated by the California Court of Appeal:

“The basic [group crime prohibition] principle has some place in modern
law, because to unite, back of a criminal purpose, the strength,
opportunities and resources of many is obviously more dangerous and
more difficult to police than the efforts of a lone wrongdoer.
Collaboration magnifies the risk to society both by increasing the
likelihood that a given quantum of harm will be successfully produced
and by increasing the amount of harm that can be inflicted.”

People v. Williams, 101 Cal. App. 3d 711, 721 (1980)

The specific dangers of group crime include an increased chance of the planned
crime actually occurring, a greater possibility of criminal success, a higher risk of
violence, and an increased likelihood of escape or not being detected. Group behavior
increases courage and lowers inhibitions among group members.

Group criminal participation historically has received severe sanctions because
of the unique dangers associated with group criminal dynamics. When a group is set
upon committing a crime, there are accompanying dangers. For example, the chance of
the crime actually occurring increases because the group dynamics result in increased
courage, perceived strength from numbers, lowered inhibition among the group
members, higher degrees of negative peer influence, and a reluctance for group
participants to back out of the criminal design because the others are relying on them.
Simply stated, people do things in a group environment that they would not do alone.
Many hands make light work, and many minds can formulate better plans and more
thoroughly prepare for contingencies. Compared with a single individual, a group
increases the chances of a crime being better planned. Groups also possess more
physical strength (helpful in carrying away stolen property, subduing victims, passing
or concealing weapons, breaking down doors, etc.) than individuals and can expedite
the commission of an offense by dividing the tasks necessary for the completion of the

30 Section 2. Gang Group Crime Theories of Liability
and Investigation Considerations



Gang Prosecution Manual

crime. Finally, the enhanced physical and mental attributes of a group criminal
enterprise better allow a group to escape following a crime. This is accomplished by
quicker execution of the crime, given the enhanced physical and mental attributes of a

group.

TEENAGE GROUP CRIME DANGERS

The group crime dangers described above are exacerbated when the group is
composed of teenagers and young adults and even more so with gang members.
Teenagers and young adults, on a percentage basis, are more frequently involved in
criminal acts than adults. Youthful offenders have limited or immature levels of
judgment and social development. Peer influence is at its highest among younger
people, and this age cohort frequently involves itself in group activities (criminal and
noncriminal). A startling reality is that more than 90 percent of delinquent acts are
committed in groups of two or more (Bursik, 1993, p. 142).

GANG GROUP CRIME DANGERS

Gang group criminal involvement represents the zenith of group crime dangers.
While there is no universal definition of a gang, every available definition recognizes a
gang as a group (Klein, 1995, p. 94). In fact, a gang draws its identity, strength, and
reputation from its strength as a group and the crimes it commits, usually as a group.
Research has consistently shown that gang members have extraordinarily high levels of
delinquency and criminal involvement (Esbensen, 1993, p. 110). Gangs not only commit
crime as a group but also do so more frequently than other youthful offenders who, in
turn, commit a greater percentage of crime than older-age cohorts. Compounding the
problem is that gang members possess an antisocial, oppositional mind-set; reject

middle-class values; more frequently drop out of school (which increases free time,
leading to more criminal opportunity); have high levels of substance abuse; and identify
more closely with negative peers. The bottom line is that gangs represent one of
society’s greatest group criminal threats.

31 Section 2. Gang Group Crime Theories of Liability
and Investigation Considerations



Gang Prosecution Manual

BASIC CONCEPTS OF GROUP CRIMINAL LIABILITY

Direct Criminal Liability

Most states consider persons who directly and actively commit or attempt to
commit acts constituting a crime as principals in the commission or attempted
commission of the crime. All such perpetrators are equally guilty of the crime, no
matter if the involvement of all is not equal. So long as each is a perpetrator of the
offense, each is legally culpable and, therefore, legally blameworthy.

Aiding and Abetting

Principals in a crime also include those who aid and abet the commission of the
offense. Aiders and abettors are liable for the same crime as the direct perpetrator(s)
and are punished the same. A person aids and abets the commission of a crime when
he or she (1) aids, promotes, encourages, or instigates another person or persons in the
commission of a crime; (2) has knowledge of the unlawful purpose of the perpetrator(s);
and (3) has the specific intent or purpose of committing or encouraging or facilitating
the commission of the crime.*

(*Many states require only willful assistance of another in the commission of a
crime with knowledge of the perpetrator’s intent. There is no requirement of intent in
the mind of the aider and abettor for the crime to actually occur.)

Simply stated, an aider and abettor is a person who helps someone in the
commission of a crime while having at least knowledge of the direct perpetrator’s
criminal or unlawful purpose. The aider and abettor either has to act knowing that the
act will help facilitate a crime or, in a minority of the states, must share with the direct
perpetrator the specific intent for the crime to actually occur. The aider and abettor by
act or advice (words) aids, promotes, encourages, facilitates, or instigates the
commission of the direct perpetrator’s crime.

There is no requirement that an aider and abettor be present at the scene of a
crime, merely that he or she knowingly helped the perpetrator commit the offense.
Drawing a diagram of the interior of a robbery location, giving the alarm codes, or
loaning the instrumentalities of a crime (getaway car, guns, rope, or duct tape) are good
examples of assisting the commission of a crime while not being present for its
execution. On the other hand, merely being present during the commission of an
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offense is not a crime. Likewise, knowing that a crime is about to occur and failing to
report or prevent it is not a crime.

Conspiracy Liability

Collective gang criminal action frequently also constitutes a conspiracy. A
conspiracy is two or more persons agreeing to commit a crime. Many states also require
that one of the conspiring parties commit some act, known as an overt act, toward the
completion of the agreed-upon crime before criminal liability attaches against all of the
conspirators. There is no requirement that the overt act be a crime, just that it be done
to further the criminal goal of the conspiracy.

Regarding the required mind-set of the conspirators, each must have the specific
intent to agree and to commit a crime. There is no requirement that the planned offense
actually occur or that all of the conspirators be present if the crime is attempted or
completed. Because of the recognized dangers of group criminal activity, the law
usually punishes a conspiracy the same as if the target crime actually occurred. Finally,
if the target crime is attempted or actually occurs, there is separate criminal liability for
attempted or completed crime.

INVESTIGATION CONSIDERATIONS

Frequently, in a gang context, a group rather than an individual commits crime.
Anytime multiple participants commit a crime, it is important to investigate the crime
with group criminal liability concepts in mind. When there are multiple possible
criminal perpetrators, it is important to focus on the actions of each suspect, not just the
obvious ones.

Crime Scene

Evidence found at a crime scene may indicate the involvement of multiple
suspects. Physical evidence is powerful corroboration of victim, witness, and/or
suspect statements. Every reasonable effort should be made to collect and analyze all
available crime scene evidence. Issues to consider include:
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(1) Were multiple weapons used?
— Were different caliber expended bullet casings or
projectiles found at a shooting?
—  Were different types of weapons left at the crime scene?
— Do the victim’s wounds indicate more than one weapon
was used?

(2) Is the available fingerprint, blood, or DNA evidence indicative of
several perpetrators?

(3) Were any other instrumentalities of the crime left behind
demonstrating group criminal behavior?
— Items of clothing, notes, multiple vehicles, etc.

(4) Is there any security video available from the scene or nearby
locations where the suspects may have been just before or after the
crime?

(5) Is there any other physical evidence that has a tendency to show
there was a group of perpetrators involved in the crime who were
assisting each other in the commission of the offense or facilitating or
encouraging the commission of the offense?

(6) Was there any fresh graffiti sprayed in the area immediately before
or after the crime that could be a gang’s claim of responsibility for
the crime?

(7) Were the victims or intended victims documented gang members
based on police records?

Witness Statements

Obviously, witnesses are a valuable source of information in multiple-
perpetrator crimes. Sometimes, however, witnesses are allowed to give conclusionary
statements (e.g., “They all attacked the victim!” or “The skinny guy was acting as a
lookout.”) instead of detailed accounts of each suspect’s involvement. It is important
for witnesses to fully describe the actions of each perpetrator, whenever possible.
Witnesses should also be separated from each other as soon as possible and interviewed
individually. Finally, whenever possible, witnesses should be tape-recorded to ensure

34 Section 2. Gang Group Crime Theories of Liability
and Investigation Considerations



Gang Prosecution Manual

that the witnesses’ stories are unquestionably memorialized should the witnesses
become uncooperative during court testimony.

Witnesses to a crime can provide important information in the following areas:
(1) Number of suspects.

(2) Specific actions of each suspect.

(3) Whether the suspects arrived and/or left together.

(4) How the suspects talked and interacted with each other. (Did they
speak to one another as if they were associated, and were they
directing each other during the commission of the crime?)

(5) Were there multiple direct perpetrators of the crime (e.g., shooters,
stabbers, spray-painters, or beer grabbers in a beer run)?

(6) Were the suspects dressed similarly or in the same color of clothes?

(7) Was a gang name announced or were hand signs used before,
during, or immediately after the commission of the crime?

(8) Were the suspects known to the victim(s) and witness(es) and known
as gang members?

(9) Was someone acting as a lookout (have the witness be specific in
describing the suspect’s actions) or as a distraction while others were
stealing property or running out of the convenience store with
alcohol or other stolen property?

(10) Any other suspect actions that indicate prior planning and
agreement.

It is important to remember that a conspiracy is a completed crime either at the
time of the agreement to commit a crime or, in those states requiring it, at the time of an
overt act by one of the conspirators in furtherance of the agreement to commit a crime.
There may be no traditional crime scene with a conspiracy because the would-be
perpetrators did not complete the agreed-upon crime before something caused the
cessation of the movement toward the crime’s completion. Likewise, in an aiding-and-
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abetting situation, if the crime is attempted but not completed, then the direct
perpetrators and the aiders and abettors are still liable for the attempt.

Consider the following scenario to demonstrate when criminal liability attaches
despite the perpetrator(s) not completing the intended crime.

While driving in a car, a group of four gang members are stopped by a patrol
officer for a routine vehicle code violation. The car turns out to be stolen. A search of
the car reveals four ski masks, two handguns, a roll of duct tape, a stun gun, and a map
to the home of a jewelry merchant, who is neither related to any of the gang members
nor knows any of them. To the experienced gang investigator or prosecutor, these facts
are powerful evidence of a conspiracy to commit a residential robbery.

Gang Expert Testimony

A gang expert’s testimony is critical in gang aiding-and-abetting situations. A
gang expert is someone who, through training, experience, and/or education, is
thoroughly conversant with gang dynamics. The expert can help explain typical gang
behaviors that are pathetically predictable but beyond the common experience of most
jurors. Following is a listing (although in no way an exhaustive list) of several common
gang dynamic concepts and gang behavior examples of aiding-and-abetting and/or
conspiracy situations:

(1) Backing up. Gang members are expected to stand by while a fellow
gang member confronts or is confronted by a rival or commits a
crime in case the fellow gang member needs help. The fellow gang
members are not merely present but rather standing ready and
willing to step in with assistance should the fellow perpetrating gang
member need help. The gang members backing up the perpetrating
gang member lend confidence to the perpetrator(s) and help
encourage the commission of the offense.

(2) Driving the car. The driver in a number of crimes is a necessary
facilitator in the commission of the offenses. Drive-by shootings and
commercial robberies are good examples of crimes frequently
involving drivers who are not the direct perpetrators of the offenses.

(3) Yelling the gang name. Fellow gang members often claim (speak or
yell) their gang’s name while one of their gang members commits a
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crime. This affords notoriety to the gang for the criminal activity of a
member. It also lends encouragement for the direct perpetrator to
complete the offense.

(4) Throwing hand signs. Gang members enjoy their notoriety.
Frequently, immediately preceding a crime or during the
commission of a crime, gang members who are not direct
perpetrators of the offense throw their gang hand signs as
encouragement to their fellow, direct perpetrator gang members or
as a sign to the victims of the perpetrators’ status as gang members.

() Preventing others from interfering. Gang members occasionally
prevent others from interfering in a fight between a fellow gang
member and another person or in the commission of some other sort
of crime. This conduct promotes and assists in the completion of a
crime by ensuring unfettered access to the victim.

(6) Keeping lookout or watching for the police. Gang members often
keep guard while fellow gang members commit criminal offenses.
The knowledge that others are watching out for you encourages the
continued commission of a crime. It also allows the perpetrator to
focus solely on the crime instead of looking around to see whether he
or she has been detected. A lookout is commonly utilized in street
narcotics transactions or spray-painting expeditions.

(7) Calling the “homies” when rivals are seen. This behavior alerts
fellow gang members to the presence of rivals, which, in turn, allows
for assaultive conduct against the rivals.

(8) Stealing a car (G-ride) for some other crime—usually a drive-by
shooting or robbery. When a gang member knowingly steals a car
for use in some other crime, the gang member is facilitating the
commission of the other offense. The gang member is therefore
equally liable for the commission of the crime done in the car after it
was stolen.
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(9) Getting or holding a weapon—the “gang gun.” Gang experts
usually opine that when a gang member has a gun, anyone in the
gang can use the gun. Further, following a crime, it is common for a
noninvolved gang member to hold the gun until the heat dies down.
Either situation helps the gang obtain, use, and conceal its collective
cache of firearms.

In order for an expert to render such opinions, however, it is critical to have
plentiful evidence of a suspect’s gang affiliation. All prior field interview cards; crime
reports; pictures; correspondence; documented admissions of gang membership to
teachers, probation or parole officers, or to jailers; interview statements; and any other
piece of gang membership evidence should be gathered for use by the expert in court.

Suspect Interview — Statements

Some of the most damaging evidence in a criminal case is admissions made by a
suspect. In a gang crime situation, gang dynamics are important areas of inquiry for an
investigating officer during a suspect interview. It is helpful in a group crime scenario
to keep the dynamics of group crime in mind; e.g., allegiance to the group, a sense of
invincibility while in the group, reliance of the group on those who have committed to
the planned behavior, the division of tasks possible with multiple crime partners, and
alcohol or narcotic use.

Often, gang members discuss their gang membership with the police even when
reluctant to admit participation in a crime. Under such circumstances, valuable
information is obtainable from gang member suspects. Interview topics should mirror
the eventual testimony of the gang expert. It is useful to have the gang suspect lay out
the gang group dynamics that are explained above.

Interview topics with a gang member suspect should include:

(1) Attachment to and identification with the gang.

(2) The gang being the primary focus and most important aspect of a
gang member’s life.

(3) Allegiance to the gang and to fellow gang members.

38 Section 2. Gang Group Crime Theories of Liability
and Investigation Considerations



Gang Prosecution Manual

(4) Putting in work for the gang when called upon and knowing when
joining a gang that someday the gang member will be expected to
commit crime on behalf of the gang.

(5) “Representing” or being “down” for the gang by never backing away
from a challenge and always backing up a fellow gang member.

(6) The code of never cooperating with the police and the importance of
never being labeled a “snitch” or a “rat.”

(7) History of the suspect’s gang, the number of members, the gang’s
territory (if territorial), and the types of crimes the gang is known for
(even if the suspect denies any involvement in those crimes).

(8) Initiation rituals of walking in, jumping in, “criming in,” or being
“sexed in.”

(9) Rivalries—especially if the crime under investigation is one of
violence against a rival of the suspect gang.

(10) Expected behavior of gang members when confronting rivals and the
territories of the rivals of the suspect’s gang.

(11) Antisocial, oppositional attitudes of gang members toward the
criminal justice system, education, employment, and legitimate
society.

(12) The role of drugs and alcohol for gang members—getting buzzed is
not passing out. Drugs and alcohol increase courage yet do not
result in the loss of self-control. Gang members usually are
experienced drinkers and recreational drug users. This line of
questioning is important and helps to offset any later claim of an
alcohol- or drug-induced reduced mental capacity.

If a gang member is willing to talk about his involvement in the crime under
investigation, discuss that last. Get as much detail about the suspect’s involvement as
possible. Also, have the gang member explain in detail the involvement of the other
suspects. Frequently, gang members will acknowledge behavior they believe makes
them less culpable than the direct perpetrator(s), such as watching out for the police,
keeping others from intervening during the commission of a crime, driving the car in a
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drive-by shooting, supplying the gun(s) used in an offense, or being present to back up
fellow gang members during a crime should the need arise. Legally, the above
admissions are sufficient to establish liability as an aider and abettor, a conspirator, or
both.

EXTENDED LIABILITY FROM
GROUP CRIME PARTICIPATION

Aiders and abettors and conspirators may be liable for crimes committed or
attempted by their crime partners, other than those crimes that were aided and abetted
or the target offense of a conspiracy. Each member of a conspiracy, for example, is
liable for each act of every other member of the conspiracy that was done in furtherance
of the object of the conspiracy. A conspirator is liable for all acts of his coconspirators —
intended, unintended, or even actually forbidden—provided only that such acts be in
furtherance of the common purpose of the conspiracy.

Another proviso of aiding and abetting and conspiracy law is the concept of
extended liability for crimes committed besides those originally contemplated. Aiders
and abettors and conspirators are not only guilty of the crime(s) aided and abetted or
the object crime(s) of a conspiracy but are also liable for all other crimes committed by a
fellow principal that are a “natural and probable consequence” of the crime(s) originally
aided and abetted. A natural and probable consequence is a result that is reasonably
foreseeable to the aiders and abettors to a crime or the members of a conspiracy.

Whether a consequence is natural and probable is an objective test based on what
a person of reasonable and ordinary prudence would have expected.

The following crimes committed during group crime situations have been found
to be the natural and probable consequences of the original crime aided and abetted or
the object crime of a conspiracy:

(1) A collective act of vandalism in rival gang territory led to an assault
with a deadly weapon against a rival gang member by one of the
vandalizing gang members. All of the other gang members involved
in the vandalism were held liable for the assault.
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(2) Several gang members involved in a robbery were liable for an
assault with a deadly weapon committed during the robbery by one
of their fellow perpetrators.

(3) An agreement to shoot from a vehicle led to group liability for an
attempted murder.

(4) Gang members agreeing to fight in public were all held liable for the
attempted murder committed by one of their members against a rival
during the fight.

(5) A group of robbers were held jointly liable for the murder of the
victim by one of the perpetrators.

(6) A murder was a natural and probable consequence of a group plan
to commit an assault with a deadly weapon.

(7) Gang members who agreed to fight in public (a low-grade
misdemeanor offense) were each found culpable for the murder of a
combatant on the other side of the fight committed by one of their
fellow gang members.

Interview suspects along the lines of foreseeability and expected outcomes. For
example, ask:

Question: Why did you bring a gun to the fistfight?
Predictable response: Itook the gun along because I might have needed it.

Under these circumstances, it is hard to deny the gun’s use was foreseeable.
Other examples:

Question: Why did you go to back up your fellow gang members in the fight?
Predictable response: Because there might be violence, and my fellow gang
members might have needed help.

Question: Why did you bring a gun when spray-painting graffiti in rival gang
territory?

Predictable response: Because if I had been seen by rival gang members while
spray-painting, there might have been violence.
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In each of these situations, violence was a planned, foreseeable outcome, rather
than a spontaneous coincidence.

CONCLUSION

The above is meant only as an introduction to the interplay of group crime
theories and how they relate to the investigation and prosecution of group gang crime.
Familiarity with the theories enhances the odds of solving crime and successfully
prosecuting gang criminal conduct. Work with these concepts, and remember that
there is no substitute for experience in this area.
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Section 3.

Filing the Gang Case

By
Ronald J. Freitas
Chief Deputy District Attorney
San Joaquin County District Attorney’s Office
Stockton, California

INTRODUCTION

In many ways, gang cases may be the most complex cases filed by a prosecutor.
Since a gang is a group of people, multiple defendants and complex litigation about
using their statements against one another should be expected. Because gangs are
constantly recruiting, initiating, and training, expect juveniles to be involved. Witnesses
are often hostile to law enforcement and will recant at trial. A gang prosecution
generally involves extended or vicarious liability for aiders and abettors, conspirators,
or others involved in the criminal enterprise. If the crime is murder, individuals may be
found guilty within the felony murder rule, provocative act murder, or other theories.

Filing a gang case may be extremely difficult. Compounding your filing
decisions are many other factors. Supervisors will want to be briefed about the case.
Clerical and court staff need paperwork as soon as possible. The jail, probation
department, and juvenile hall will also be awaiting your decisions. The media will
want you to answer the questions the investigating agencies will not touch. If charges
are filed, will the vertical prosecutions gang unit retain the case or will mainline or
another unit, such as homicide, prosecute?

The real issues, however, are simply what crimes were committed and who is
liable for them. How you answer these questions and what charges you file with the
court will set the tone for this case from the beginning. These charges, for example, will
greatly affect whether the defendant will remain in custody or be eligible for bail and
how much the bail will be. These charges can affect the amount of resources that will
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be spent on further investigation of the case. The charges may also determine the
resources available to the defense. The charges will affect later plea bargains and
indicated sentence judgments from the court, as well as the defendant’s eligibility for
probation and the terms of that probation, including registration requirements.

To decide which charges to file and against whom to file them, you must have an
unsurpassed understanding of the case. You must also understand theories that extend
criminal liability to the participants. Additionally, the prosecutor must be prepared to
decide whether juveniles should be tried as adults or remain in juvenile court.

One fundamental principle cannot be stressed enough. As a prosecutor, you are
ethically bound to file charges only when there is a reasonable possibility of proving the
charges. A typical filing standard reads, “The admissible evidence should be of such
convincing force that it warrant conviction of the crime charged by a reasonable and
objective factfinder after hearing all of the evidence . . . and after hearing the most
plausible, reasonably foreseeable defense that could be raised under the evidence
presented to the prosecutor.”! Under no circumstances is this rule to be violated. There
is not a different or lower filing standard for gang cases. When tactical decisions are
discussed in this chapter, it will always be assumed that probable cause supports the
filings. If probable cause does not exist to file charges, your decision is easy: you do
not file charges. On the other hand, once probable cause exists, aggressively prosecute
everyone who is responsible in the interests of justice.

PREPARING TO FILE THE GANG CASE

As a prosecutor, you must know more about your case than anyone else,
including the defense attorney or the judge. You cannot be surprised or embarrassed
about problems with the evidence in your case. By acknowledging and overcoming
these problems, you can confidently ask the jury to return a verdict of guilty at the end
of your trial. Knowing everything there is to know about your case begins at intake.

While rushing to comply with constitutional and statutory scheduling, you must
obtain a great amount of information in a short period of time. Reports generally will
not be completed, so you may have to rely on the statements and integrity of your
investigators. Learning about the case includes learning not only the strengths but the

! Uniform Crime Charging Standards, CDAA, p. II-1.
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weaknesses of the case. The author has often been told the magic words, “the suspect
confessed,” only to later learn that what was really said was, “I shot back after the
victim shot at me.” This is a long way from a confession.

To file the case, review whatever reports are available. Quite often, detectives
will not have finished their reports but will have prepared affidavits for search-and-
arrest warrants that you should read.

When you speak with the investigators, ask multiple questions. Obtain as much
information as you can about the defendant, the victim, the gangs involved, the area
where the crime happened, and the motive or reason the crime happened. Become
familiar with witnesses and their biases or shortcomings. Find out what other contacts
these people have with law enforcement or the criminal justice system. Also determine
who has been untruthful during the investigation and why.

When establishing evidence, ask the following questions:

v What is the physical evidence?

v' To what extent does the crime scene, injuries, or other evidence
support or contradict the victim, witnesses, or defendant?

v Does physical evidence exist that proves or disproves a victim,
witness, or defendant? What are the opinions of the forensic
pathologist?

v" Has a criminalist been contacted, and if so, for what?

v What will this expert be able to testify to?

Ask questions about the investigation:

v' Are there legal issues that you need to be aware of regarding the
investigation, searches, or interrogations?

v What scientific testing is available to further the investigation?

What other witnesses need to be contacted?

v Are there witnesses who need to participate in photographic or
physical lineups before the defendant appears in court or before his
picture appears in the newspaper or on television? If so, make sure
that this is done so that outside sources will not later discredit the
identification as being suggestive.

<

In states where you have an option, you must decide whether to initiate the court
proceeding by grand jury or preliminary examination. Generally, a preliminary
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examination will be the best route, especially if your jurisdiction allows hearsay
evidence. However, in certain instances, a grand jury indictment may be the better
route. Because the grand jury proceedings are closed, witnesses may testify and have
their identities protected. The author used a grand jury to protect a store owner in a
gang neighborhood who overheard the defendant confess to murder. Using the grand
jury allowed him to have the witness’s name redacted from the transcript, protect the
witness from retaliation, and make arrangements to move the witness safely. Grand
juries can also prevent long cross-examinations that can tie up courts for days when
many defendants are involved. A grand jury indictment is also a successful way to
arrest several members of a conspiracy at the same time.?

By having a thorough understanding of the strengths and weaknesses of the
case, the prosecutor can file the most appropriate charges to initiate the court
proceedings.

DIRECTING FURTHER INVESTIGATIONS

An unfortunate assumption is that once the case is filed, the job of the
investigating agency is done. Nothing is farther from the truth in gang cases.
Successful resolutions require teamwork from all members of the prosecution team.
The greatest prosecutor cannot win a poorly investigated case. Witnesses will have a
rapport with the detectives who initially took their statements—not with district
attorney investigators who are strangers to them. Many witnesses are more cooperative
at trial if the detectives stay in contact with them and make arrangements for their
safety. Small things, such as extra presence of patrol officers in the neighborhood,
create goodwill that pays off greatly at trial time.

Unfortunately, the axiom for prosecutors generally is that cases get worse after
filing. Get commitments from the investigators so that the efforts they made in
developing a case warranting a criminal filing will continue through the pendency of
the litigation. If necessary, set up a schedule for completing further investigations.
Arrange deadlines with investigators for receiving their reports and providing
discovery to the defense.

2 This practice is used frequently in San Joaquin and San Diego Counties to arrest many members of a gang after making several
controlled drug buys on videotape. The “buy-bust” operation is a successful way to incarcerate many members of a gang in a single
day.
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Investigate the defendant’s activities at the jail. At a minimum, the defendant
will answer a classification questionnaire. Such questionnaires usually determine
which gang the defendant associates with and who his enemies are. Even the most
sophisticated defendant answers these questions truthfully for fear of being housed
with his enemies. Records at the 